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Between the following Parties:

The French Parties

[Name of Participant 1]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Representative name]

Function:
[Function of the representative]

Hereinafter referred to as “[acronym]”

AND

[Name of Participant 2]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Representative name]

Function:
[Function of the representative]

Hereinafter referred to as “[acronym]”

AND

Génoplante Valor

Société par actions simplifiée registered at the registrar of companies of Evry under number B 439 202 821, with a share capital of 3 810 000 €

Having its registered office at:
523, Place des Terrasses


91034 Evry


France

Represented by:
Mr Michel Boucly

Function:
President

Hereinafter referred to as “GENOPLANTE-VALOR”

AND

(…)

AND

The German Parties

[Name of Participant xxx]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Representative name]

Function:
[Function of the representative]

Hereinafter referred to as “[acronym]”

AND

(…)

AND

Wirtschaftsverbund Pflanzengenomforschung GABI e.V.

Having its registered office at:
Kaufmannstr. 71-73


D-53115 Bonn


Germany

Represented by:
Mr. Carl Bulich

Function:
Secretary General

Hereinafter referred to as “WPG”

AND

Gesellschaft für Erwerb und Verwertung von Schutzrechten – GVS mbH

Gesellschaft mit beschränkter Haftung registered at the registrar of companies Amtsgericht Bonn HR n°2864

Having its registered office at:
Kaufmannstr. 71-73


D-53115 Bonn


Germany

Represented by:
Mr. Ferdinand Schmitz

Function:
Managing Director

Hereinafter referred to as “GVS”

AND

The Spanish Parties

[Name of Participant yyy]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Representative name]

Function:
[Function of the representative]

Hereinafter referred to as “[acronym]”

AND

(…)
AND

The Portuguese Parties

[Name of Participant zzz]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Representative name]

Function:
[Function of the representative]

Hereinafter referred to as “[acronym]”

(…)

Hereinafter GENOPLANTE-VALOR, GVS, WPG and INVEGEN – hereinafter defined in Article 1 – are individually referred to as an “Associate” and collectively as the “Associates”. 
Hereinafter [acronym of Participant 1], [acronym of Participant 2], […], [acronym of Participant xxx] are individually referred to as a “Participant” and collectively as the “Participants”.

Hereinafter a Participant or an Associate is individually referred to as a “Party” and collectively as the “Parties”.

WHEREAS:
A. The CRP contemplated herein arises from the 2009 Call of the PLANT-KBBE Initiative which selected this CRP for funding. This transnational Call (France, Germany, Spain and –for the first time Portugal-) arises from a former and fruitful collaboration between the national plant genomic programs of France, Germany and Spain, respectively coordinated by Génoplante, Gabi and the Spanish Ministry of Science and Innovation (Ministerio de Ciencia e Innovación- “MICINN”), pursued under the Sub Call B of ERA-PG with additional partners from other European countries, then under the 2008 Call of the PLANT-KBBE Initiative. The Participants are separately funded by their national Funding Partners of PLANT- KBBE initiative– which are in charge to notify and wire the fundings following their own regulations.

B. Following the selection of their CRP’s proposal and its funding by their national Funding Partners of the PLANT-KBBE Initiative, the Participants and their respective Associates wish to set up the rules concerning this CRP and the rights and obligations of the Parties.

C. The Parties agree for the application of the IPR Conditions of PLANT-KBBE. They are attached under Annex 1 of this Consortium Agreement.
NOW THEREFORE the Parties agree as follows:

Article 1 Definitions

Complementary to the definitions contained in Annex 1, which applies to this Consortium Agreement, the following definitions will be used as follows (complementary definitions hereunder defined will be with the first letter capitalised; definitions coming from the IPR Conditions will be in italic):

	Access rights
	Means licences and user rights to Knowledge or Pre-existing Know-how.

	Affiliate(s)
	An Affiliate is one who, directly or indirectly, controls, is controlled by or is under common control with a Participant or a member of a National Network, and is listed either respectively in Annex 7 (concerning Participant) or in Annex 5 (concerning National Network) – any affiliate not listed being excluded of this definition. For purposes of this definition, the term “control” shall mean that an entity owns more than fifty percent (50%) of whose voting stock or participating profit interest of the controlled entity, or otherwise, has the actual ability to direct and control the management or administration of the controlled entity. In the case of the National Networks, the control of an Affiliate can be with less than fifty percent (50%) of the shares.

These lists may be updated by the Parties under condition of the written approval of all – taking into account that the refusal of a Party to amend these lists cannot be taken without a reasonable motivation (such as if a Participant can object its Legitimate interest).

	Associate or Associates
	Means the following legal entities: 

· Génoplante-Valor: managing company of intellectual property of Génoplante, representative of Génoplante (the French national network),

· GVS: operating company of PIA (Plant Innovation Agency) for GABI (the German national network),
· WPG: the industrial platform in GABI,

· INVEGEN: the industrial platform of the Spanish PLANT-KBBE Initiative.
In case of other countries participating in the transnational PLANT-KBBE Initiative: representatives of their industrial platforms or technology transfer agencies [namely ……].

	Beneficiaries
	Means the Participants, the GENOPLANTE Members, the GABI Partners, the INVEGEN Members, and FCT Members. [note: if there is no participants of one of the four countries/or National Networks, then the corresponding national network members/partners have to be deleted]

	Collaborative Board
	Means the decision making body of the Collaborative Research Project.

	Collaborative Research Project (CRP)
	Means a project set up by two or more research groups that are funded by their respective national funding organisations (the Funding Partners of PLANT-KBBE Initiative) and organised in a transnational co-operation.

	Consortium
	Means all the Participants in the Collaborative Research Project.

	Consortium Agreement
	Means an agreement that Participants and their respective Associates in a CRP conclude amongst themselves for its implementation.

	Dissemination
	Means the disclosure of Knowledge by any appropriate means other than publication resulting from the formalities for protecting Knowledge.

	Effective Date 
	Means date of the start of the CRP, which is: [insert the date] [note: this date should be the date where the first Participant starts to work on the work packages as defined in the application for this CRP, and should be in accordance with national funding rules for allowance of the funds]

	Fair and Non-discriminatory Conditions
	Means fair market conditions.

	Funding Partners of the PLANT-KBBE Initiative
	Means the national funding organisations involved in the transnational PLANT-KBBE Initiative, namely:

· France: Agence Nationale pour la Recherche (ANR)

· Germany: Projektträger Jülich (PtJ) on behalf of the Federal Ministry of Education and Research (BMBF) 

· Spain: Ministerio de Ciencia e Innovación (MICINN)

· Portugal: Fundação para a Ciência e a Tecnologia (FCT)

This transnational Call is open to other countries (particularly from Europe) provided that their funding agencies bring in the required funds So in case of other countries participating in the transnational PLANT-KBBE Initiative: corresponding national funding organisation should be included [namely ……].

	GABI
	GABI is a public-private partnership as defined in the "Funding Regulation for GABI (Genome Analysis in the Biological System of Plants)" as given by the BMBF (Bundesministerium für Bildung und Forschung– German Federal Ministry for Education and Research).

	GABI Partners
	GABI Partners in the context of this Consortium Agreement are GVS and the WPG Members as detailed under Annex 5. As for the list of Affiliates, the list of the GABI Partners can be updated under condition of written approval of all Participants – taking into account that the refusal of a Participant to amend this list cannot be taken without a reasonable motivation (such as if a Participant can object its Legitimate interest).

	GENOPLANTE
	GENOPLANTE is the GIS (Groupement d'Intérêt Scientifique – Scientific Interest Group) “GENOPLANTE 2010” formed by a convention signed on 21 April 2005 between INRA, CNRS, CIRAD, IRD, ARVALIS, BIOGEMMA, SOFIPROTEOL and GENOPLANTE-VALOR.

	GENOPLANTE Members
	GENOPLANTE Members are the public and private partners of GENOPLANTE and their Affiliates as defined in the GENOPLANTE convention afore-mentioned. GENOPLANTE Members are detailed under Annex 5. As for the list of Affiliates, the list of the GENOPLANTE Members can be updated under condition of written approval of all Participants – taking into account that the refusal of a Participant to amend this list cannot be taken without a reasonable motivation (such as if a Participant can object its Legitimate interest).

	INVEGEN
	INVEGEN is the Spanish private Association for the Promotion of RTD in Plant Genomics, composed of private companies and Public Research Institutions.

	INVEGEN Members
	INVEGEN Members are the public and private partners of INVEGEN as detailed under Annex 5.

	IPR Conditions
	Means special rules on Intellectual Property Rights for Collaborative Research Projects which are defined in Annex 1.

	Knowledge
	Means the results, including information, whether or not they can be protected, arising from the Collaborative Research Project, as well as copyrights or rights pertaining to such results following applications for, or the issue of patents, designs, plant varieties, supplementary protection certificates or similar forms of protection.

	Legitimate interest
	Means a Participant’s interest of any kind, particularly a commercial interest which may be claimed in the cases provided for in these IPR Conditions. To this end the Participant must prove that failure to take account of its interest would result in its suffering disproportionately great harm.

	Material
	Means any kind of material being a Pre-existing Know-how or Knowledge not owned or co-owned by the receiving Participant.

	MPDR


	Means Massively Produced Data or Resource being one of the  followings:

· Data which are commonly stored and made available in databanks:

· Sequences or part of sequences for DNA, RNA, protein;

· Information and annotations concerning these sequences;

· Results from transcriptome, proteome, metabolome, or any other results of high throughput measurements of the accumulation of various classes of molecules in living organisms and related data;

· Spectra (RMN, IR, MS…) or other physical characteristics of molecules or macromolecules.

· Living organisms collections, which may be stored and made available in resource centres:

· Microorganisms (bacteria, fungi, viruses…) including banks of  genomic DNA or cDNA;

· Mutant Plant collections obtained by high throughput mutagenesis (EMS, Radioinduced, tagging).

	National Networks
	Means the national plant genomic networks of which the Participants are members of, such as GABI, Génoplante, Spanish PLANT-KBBE Initiative and Portuguese PLANT-KBBE Initiative. 

	Need or needed
	Means that, without the grant of such Access rights: 

· In the case of Access rights granted for the execution of the CRP, carrying out the tasks assigned to the recipient Participant would be impossible, significantly delayed, or require significant additional financial and human resources

· In the case of Access rights granted for Use, the Use of a defined and material element of the recipient Participants´ own Knowledge would be technically or legally impossible.

	Partners of Spanish PLANT KBBE Initiative
	Means INVEGEN Members in the context of this Consortium Agreement and are detailed under Annex 5. As for the list of Affiliates, the list of the INVEGEN Members can be updated under condition of written approval of all Participants – taking into account that the refusal of a Participant to amend this list cannot be taken without a reasonable motivation (such as if a Participant can object its Legitimate interest).

	Partners of Portuguese PLANT KBBE Initiative
	Means FCT Members in the context of this Consortium Agreement and are detailed under Annex 5. As for the list of Affiliates, the list of the FCT Members can be updated under condition of written approval of all Participants – taking into account that the refusal of a Participant to amend this list cannot be taken without a reasonable motivation (such as if a Participant can object its Legitimate interest). 

	Participant or Participants
	Means any party or parties participating in this Collaborative Research Project. In certain cases where it is the researcher or a group of researchers who apply for funding from a Partner of the PLANT-KBBE Initiative, Participant shall notwithstanding refer to the host institution to which the Funding Partner of the PLANT-KBBE Initiative allocates the funding.

	Parties
	Means the signatories of the Consortium Agreement i.e. the Participants in the CRP and their Associates. If an Associate is not a signatory of the Consortium Agreement according to its national funding regulations, then this Associate shall engage to fully comply with the provisions of the Consortium Agreement concerning the rights and obligations given to an Associate, by a separate letter to be appended to the Consortium Agreement. Regarding INVEGEN, this letter is included hereinafter under Annex 8.

	Patent, Patenting, Patentable
	Any term related to Patent in this Consortium Agreement shall include in addition to the patents any other intellectual property right which is submitted for its validity to registration in an official registrar such as plant varieties, trademarks or internet domain names or registered to unofficial registrar for managing proof such as for software and databases.

	Plan for using and disseminating the Knowledge
	Means the report on the Participants’ intentions for the protection, use and Dissemination of the Knowledge generated under the CRP which was contained in the full proposal of the research.

	Portuguese PLANT KBBE Initiative
	Means the Portuguese programme concerning the PLANT-KBBE initiated by the Fundação para a Ciência e a Tecnologia (FCT). 

	Pre-existing Know-how
	Means the information which is held by the Participants prior to the start date of the Collaborative Research Project, as well as copyrights or rights pertaining to such information following applications for, or the issue of, patents, designs, plant varieties, supplementary protection certificates or similar forms of protection.

	Spanish PLANT-KBBE Initiative
	Means the Spanish programme concerning the PLANT-KBBE initiated by the Spanish Ministry of Science and Innovation (Ministerio de Ciencia e Innovación- “MICINN”).

	Subcontractor
	Means a contractor who is engaged on a pure work order basis for the sole purpose of performing some of any Participant’s tasks or part thereof, on such Participant’s behalf for monetary consideration pursuant to a subcontracting agreement.

	Use
	Means the direct or indirect utilisation of Knowledge in research activities or for developing, creating and marketing a product or process or for creating and providing a service.

	Utilisation Agency
	Means an organisation that supports the exploitation and dissemination of knowledge into commercial use including the generation of intellectual and industrial property, listed under Annex 6.


Article 2 Purpose of the Consortium Agreement

The purpose of this Consortium Agreement is to set forth the basic principles concerning:

· Rights and duties of the Parties over the CRP, its results and their exploitation, notably access rights on Knowledge and rules for publication and Dissemination
· Organisation of the management of the CRP
· Performance of the CRP by the Participants
· Management of intellectual property rights / Patents.
Article 3 Scope and financial resources of the CRP, Project meetings

Scope of the CRP

The description and performance of tasks in the CRP is shared among the Participants according to the projects which were submitted and approved by the concerned Funding Partners of PLANT-KBBE initiative.

Its content is hereafter annexed under Annex 2.

Financial resources

Each Participant partially or totally supports its own costs and assumes the obligation to cover the cost of the task allocated that are funded by its national Funding Partner of PLANT-KBBE initiative.

Article 4 Collaborative Board

Composition and Chairman

Composition

The Participants shall establish no later than thirty days after the date of signature of this Consortium Agreement a Collaborative Board composed of one (1) authorised representative of each Participant (hereinafter referred to as “Collaborative Board member(s)”). Each Collaborative Board member shall have one (1) vote. Representatives of the Associates will be invited as guest without voting rights.

Each Participant may change its Collaborative Board member to the Collaborative Board at any moment, but will have to inform the other Participants of this change by writing (including email). Nonetheless the Participants shall use all reasonable endeavours to maintain the continuity of their representation.

Each Collaborative Board member, upon prior information to the Chairman, may be assisted by a representative from its organisation/institution, or from its Associate, or by an external expert as advisor after these advisors have been bound by confidentiality under the same terms as those described under article 5. It is agreed between the Participants that the said representatives and/or external experts shall have no vote.

Chairman

The members of the Collaborative Board will nominate one of them as Chairman of the Collaborative Board no later than the day of their first meeting.

He will be nominated for the whole duration of the CRP.

Frequency of meetings

The Collaborative Board will meet:

· At least once a year, in principle at request of its Chairman, or at any other time when necessary at request of one of the Participant. Meetings shall be convened by the Chairman with at least fifteen (15) calendar days prior notice with an agenda and any documentation required for dealing with items on the agenda;

· The meeting will take place alternately in each country of the Participants, unless otherwise agreed;

· The meetings may take place via teleconference;

· Should a Participant suggest adding a discussion to the proposed agenda, it shall do so in writing to all other Participants at least seven (7) calendar days prior the meeting’s date;
· The Collaborative Board may issue decisions and/or advices on urgent matters by way of written consents setting forth the decision and/or advice so taken, signed, including by electronic means (such as exchange of emails), by the Collaborative Board members as stated in article 4.3.3. These decisions or advices will be annexed in the minute of the next meeting.

Role and mission

The Collaborative Board is in charge of the overall management of the CRP. Its role is to propose any provisions, in addition to those contractual provisions already laid down, necessary to the harmonious development of the CRP.

Within the limits of this Consortium Agreement, the Collaborative Board assumes the work of studying, advising and suggesting.

Authority

The Collaborative Board supervises the progress of the CRP, for which it is responsible, as below:

· General supervision of the CRP;

· Productions of reports as stated under article 4.4;

· Review of publications as stated under article 6.1;

· Helping to solve conflicts arising from the execution of this CRP as stated under article 11.8.2;

· Communication with the Funding Partners of PLANT-KBBE Initiative;
·  In case of default of a Participant, agreeing on actions to be taken against the defaulting Participant and making proposals to the other Participants to assign the defaulting Participants’ tasks;

· Agreeing the assignment or transfer or any right or obligation of a Party according to Article 11.3;

· Deciding upon the entering into the Consortium Agreement of new Participants if appropriate;
· Making proposals to the Participants for the review and/or amendment of terms of the Consortium Agreement;

· Making proposals to the Participants upon major changes in tasks allocated to each Participant, particularly creation, reallocation or termination of such tasks – under condition of approval by the Funding Partners of the PLANT-KBBE Initiative;

· Deciding to suspend all or part of the CRP or to terminate the participation of one or more Participants– under condition of approval by the Funding Partners of the PLANT-KBBE Initiative.

Advisory competences

The Collaborative Board has an advisory competence in the following subjects:

· Helping on request the administrative services of each Participant in charge of surveying the use of the budget;

· Proposing to the Participants of partial or full cancellation, extension or redirection of the research undertaken under the CRP and/or funding;

· Proposing to the Participants for updating the Pre-existing Know How annex;

· Proposing to the Participants relative to Patent and Dissemination;

· Proposing of settlement in case of disagreement between any Participants as exposed under article 11.8.2.

Quorum for decisions

The Collaborative Board shall ordinarily adopt decisions unanimously. In ongoing matters that do not affect the individual Participant's rights under (i) the Consortium Agreement or (ii) with their national Funding Partners of the PLANT-KBBE Initiative, decisions can be taken by a majority of more than 50% of its present members provided that more than half of its members are present.

Defaulting Participants shall not be authorised to vote at the Collaborative Board until their default is remedied and communicated as such by the Chairman to the other Participants.

Minutes and Reports

Minutes of meetings

Within fifteen (15) calendar days after each meeting, the Chairman will draft the minutes and send them to the members of the Collaborative Board and the Associates. These minutes will have to be approved by the members of the Collaborative Board, taking into account that these minutes cannot change the rights and obligations of a Party without its agreement. The Chairman and the members of the Collaborative Board will constrain themselves such as those minutes be finalised and approved within one (1) month after each meeting.

These minutes will notably include propositions to the Participants relative to Knowledge that could benefit of an adequate protection of intellectual property. It will review and make propositions of Patenting of Knowledge in accordance with principles set out in article 8.2.

The Participants agree to abide by all decisions of the Collaborative Board falling within the remit of the Collaborative Board as well as made in accordance with the procedural and substantive requirements laid down in this Agreement.

Progression reports

From information collected from responsible scientists of the CRP, the Collaborative Board will yearly draft a progression report including:

· Technical progress including results obtained during the execution of the CRP;

· Costs statement;

· Proposition of update of the Plan for Using and Disseminating the Knowledge as stated under article 10.1.

Final report

The Collaborative Board will finally be charged to establish a final report, which will include propositions to the Participants relative to the classification of the results according to article 8.2 and Dissemination according to article 10.

This final report should be drafted no later than three (3) months following the term of the CRP.

Circulation of minutes and reports and responses of the Participants

All minutes and reports of articles 4.4.1 to 4.4.3 will be communicated by each Collaborative Board member to its concerned administration staff and by the Chairman to the Associates.

The Participants will have one (1) calendar month from the date of submission of the minutes and reports to object to the propositions contained in them. Beyond this period, consent shall be deemed to have been given.

An objection may consist in:

· A request for modifications, specifically if certain propositions are likely to impair the industrial and commercial use of Knowledge; or

· A request that a proposition be postponed if, in a Participant opinion, real and serious reasons require this, especially if a proposition asks for the release of a Knowledge which should be the subject matter of Patent.
However, the Participants should take the appropriate measures in order to reach a final consensus on the decisions to be taken following the propositions contained in the minutes or reports within three (3) calendar months starting from the date of their submission.

The minutes and reports as described under article 4.4.1 to 4.4.3 are all submitted to confidentiality as described under article 5.

Information to Funding Partners of the PLANT-KBBE Initiative

From the reports drafted in application of articles 4.4.2 and 4.4.3, the Chairman will provide abstracts to the secretariat of the PLANT-KBBE Initiative, the Funding Partners of the PLANT-KBBE Initiative and to the Associates in order to keep them informed of the advances made in the research.

These abstracts will be approved by the Collaborative Board and only content communicable scientific information, at the exclusion of any other kind of information. They will be submitted to the rules for publication as defined under article 6.1.

The Funding Partners of the PLANT-KBBE Initiative and the Parties will be authorised to communicate on the content of these abstracts.

The above mentioned abstracts are therefore not submitted to confidentiality.
Article 5 Confidentiality

General principle 

5.1.1 The Parties undertake to preserve the confidentiality of any data, document, and/or of whatsoever kind or nature and in whatever form, of any information, Knowledge, Pre-existing Know-how or other material, of whatsoever kind or nature (collectively referred to as “Confidential Information”), communicated to them in relation to the execution of the work in the CRP after the signature of this Consortium Agreement, which:

· is clearly marked "confidential";

· if disclosed orally, was at the time of disclosure indicated to be "confidential" and within thirty (30) calendar days reduced to physical form and marked "confidential" by the discloser.

Where the communication of any Confidential Information is needed in performing the work in the CRP, the receiving Parties undertake to keep it confidential and use it only for the purpose for which it is communicated taking into account that this does not substitute the rules concerning the Material Transfer Agreements defined under article 7.2.

5.1.2 Each receiving Party undertakes:

i. not to use any such Confidential Information for any purpose other than carrying out its part of the CRP and complying with any other obligation it may have in accordance with the terms of this Consortium Agreement, and

ii. not to disclose any such Confidential Information except with the disclosing Party’s prior written consent, and

iii. that such Information shall neither be copied, nor otherwise reproduced nor duplicated in whole or in part where such copying, reproduction or duplication have not been specifically authorized in writing by the disclosing Party.
5.1.3 The confidentiality obligation stipulated above shall not apply to information of whatever nature or form for which the receiving Party can prove that it:

a) had a public nature prior to its communication by the disclosing Party or fell within the public domain after such communication  but through no fault of its own;

b) was already in its possession at the time of signing this Consortium Agreement; 

c) is received from a third party without any breach of any secrecy obligation;

d) is subsequently developed by or for the receiving Party independently of the Confidential Information received from the disclosing Party;

e) had to be communicated to comply with applicable laws or regulations or with a court decision, an arbitration award, or with a court of administrative order provided that insofar as reasonably possible the receiving Party shall have informed the disclosing Party of such need and shall have complied with the disclosing Party’s reasonable instructions designed to protect the confidentiality of such information;

The Parties shall impose the same obligations on all of their employees or any other person working for them who may have access to Confidential Information, to the maximum extent and for the maximum duration authorised by law.

The Parties shall impose the same obligations on Subcontractors, Affiliates or third parties contributing to the Project.

Duration

The Confidential Information as defined under article 5.1 must be maintained confidential during the execution of the CRP and for a period of [5 (five)] years after the termination of the Consortium Agreement subject to the exceptions 5.1.3 a) to e) above provided.

This obligation no longer applies where:

· the content of any of the document, information or material becomes publicly available through work or actions lawfully performed outside the CRP and not based on activities under it, or

· the content of the document, information or material has been communicated without confidentiality restrictions or these are subsequently waived, or

· the information is lawfully received from a third party who is in lawful possession thereof and under no obligation of confidence to the disclosing Party.

Article 6 Publication

The general principles for publication as defined under article 2.3 of the IPR Conditions are the following. A Participant may publish or allow the publication, on whatever medium, of data concerning its Knowledge provided that the need to safeguard intellectual property rights, confidentiality as well as the Legitimate interests of other Participants has been properly considered. The Collaborative Board and the other Participants in the same CRP shall be given prior written notice of any planned publication as it is detailed in depth in article 6.1.1. 

At the end of the research, the publishable part of the results will be described in the final report as defined under article 4.4.3.

Publication of Knowledge 

Review of publications

The Participants will only publish or communicate through any way their own Knowledge generated under the CRP, according to GABI (for German Participants), INVEGEN (for Spanish Participants), GENOPLANTE (for French Participants), and FCT (for Portuguese Participants) publication regulations and the following rules:

Prior to any publication or communication, written or oral to a third party, the Participants involved in the CRP have to obtain the consent through their internal relevant committees within GABI, INVEGEN, GENOPLANTE, and FCT, and validation by the Collaborative Board during the term of the CRP.

This reviewing procedure will have to be done within one (1) calendar month from the date of submission of the publication to object to it. Beyond this period, consent shall be deemed to have been given.

This obligation, nonetheless, should neither prevent the application of a Patent in accordance with the provisions of this Consortium Agreement, nor should it unnecessarily prevent a possible commercial use.

For the avoidance of doubt it is stated that unless otherwise agreed by all Participants concerned, no Participant shall have the right to publish or allow the publication of data which includes Knowledge, Pre-existing Know-how or any Confidential Information, in each case, of any one or more of the other Participants, even where such data is amalgamated with such first Participant’s Knowledge or other information, document or material. Any use of any such other Participant’s data justifies objection to the publication by such Participant concerned.

Objections to publications

An objection to a publication as defined under article 6.1.1 may consist in:

· A request for modifications or deletions, specifically if certain pieces of information contained in the proposed publication are likely to impair the industrial and commercial use of Knowledge, provided however that the scientific content and conclusions remains unaltered; or

· A request that the publication or communication be postponed if real and serious reasons require this, especially if the information contained in the proposed publication or communication should be the subject matter of industrial property protection or is confidential Know-how in terms of article 8.2.2, to allow the opposing Participant to file patent applications in order to protect such Participant's Knowledge, Pre-existing Know-how or any other Confidential Information. It should be taken into account that only one year of exploitation / commercialization inside the Community can affect novelty in plant variety protection (Council Regulation EC Nº 2100/94 of 27 July 1994 on Community plant variety rights, see article 10 for more details) instead of any disclosure in patent protection. 

The opposing Participant shall not continue the opposition if appropriate actions to protect such Knowledge, Pre-existing Know-how or other Confidential Information have been taken.
However, consent to publication or communication may not be withheld for a period longer than [duration to complete – usually around 3 to 6] calendar months starting from the date of submission of the said publication or communication.

[For specific applied project (industry-driven project): In such a case, i.e. if the opposing Participant seeks for appropriate protection, publication or communication may not be withheld for a period longer than one year from the date of filing of the intellectual property title concerned to allow during the priority period to merge additional patent application into the same PCT application.]
[Note: with respect to §42 of German Employee-Inventors´ Law (Arbeitnehmer-erfindergesetz) and as far as inventions of employees of German universities are concerned, these employees are allowed to publish or communicate this invention not later than (2) two calendar months after date of submission of the said publication or communication.]
Mandatory mention on publications

Any publication or communication as authorised in application of article 6.1 must acknowledge PLANT-KBBE by a mention such as: “Results have been achieved within the framework of the Transnational (Germany, France, Spain and Portugal) Cooperation within the PLANT-KBBE Initiative, with funding from [complete]”.
Exceptions

Nothing contained in article 6.1 shall prevent:

· The submission of a thesis to examiners in accordance with the normal regulations and practice of the Public bodies subject where appropriate to such examiners being bound by the same confidentiality provisions as those described in article 5.1,
· The obligation of a Participant to issue a scientific and/or financial activity report for its State, its administrative organisation and/or its Funding Partners of the PLANT-KBBE Initiative. These reports shall not constitute a public disclosure, but an internal communication. The Participant will then have the responsibility to take the appropriate measures if needed in order to ensure the respect of confidentiality of these reports.

Copy of the publication

The publications and communications authorised in application of article 6.1 will be sent, once published or communicated, to the Collaborative Board, the secretariat of the PLANT-KBBE Initiative, the Associates and the Utilisation Agency(ies).

Article 7 Pre-existing Know-how (PEKH) and rules for transfer of materials

Content of Pre-existing Know-how

The general principles concerning to Pre-existing Know-how as described under article 4.2, 4.4, 4.5 and 4.6 of the IPR Conditions are the following:

Access rights to Pre-existing Know-how shall be granted provided that the Participant concerned is free to grant them.

Unless otherwise agreed, the Consortium Agreement shall include an annex named “Pre-existing Know-how” which will define all the Pre-existing Know-how needed for the performance of the research and granted by each Participant to the other Participants.
Participants in the same CRP shall be informed as soon as possible by the Participant required to grant Access rights of any limitations to the granting of Access rights to Pre-existing Know-how, of any obligations to grant rights to Knowledge, or of any restriction which might substantially affect the granting of Access rights, as the case may be.

A Participant may explicitly exclude specific Pre-existing Know-how from the obligation to grant Access rights by means of a written agreement between the Participants before a new Participant joins the CRP. The other Participants may only withhold their agreement if they demonstrate that the execution of the CRP or their Legitimate interests will be significantly impaired thereby.

The following provisions are complementary to them.

Ownership

Each Participant is and remains the sole owner of its intellectual and industrial property rights over its PEKH. 
List of Pre-existing Know-how and limitations

Pre-existing Know-how used for the performance of the CRP is listed, by supplying Participant in Annex 3. This Annex lists the Pre-existing Know-how which may be transferred to another Participant solely for the performance of its part of the research within the CRP under provision of article 7.2. Any other information outside of Annex 3 shall not be considered as Pre-existing Know-how.

Each Participant undertakes to inform the other Participants of any possible limitations occurring on the transfer and Use of Pre-existing Know-how and on any prior undertakings that requires specific access rights to Pre-existing Know-how. In particular, information shall be included on Pre-existing Know-how which is only available for research use as hereinafter defined under article 9.2. Such information shall also be included in the Annex 3.

Amendment to the Pre-existing Know-how Annex

In case of any change needed to the Annex 3 related to the Pre-existing Know-how, the concerned Participant will inform the Chairman of the Collaborative Board and will propose an amendment of the said Annex which will have to be agreed and signed by all Parties.

Transfer of Material

Prior to any transfer of Material from a Participant to another Participant, the Participants concerned shall sign a Material Transfer Agreement (“MTA”) in the form attached under Annex 4.

The receiving Participant especially undertakes:

· To use the Material transmitted for the sole purpose(s) expressively authorised, according to the case described under articles 9.1 and/or 9.2 and/or 9.3;

· Not to use the Material transmitted outside its laboratory (on the address specified in the MTA), and not to transfer all or part of this Material to any third party, even free of charge, without prior written consent of the sending Participant;

· To limit access to the Material to those of its personnel involved in its part of the CRP and oblige them to comply with the provisions hereof;

· To handle Material in compliance with all national and international laws, regulations and guidelines which are applicable at the time of use. Material shall be handled only by those with sufficient skill, knowledge, experience and ability to use the Material;

· The receiving Participant does not acquire any proprietary rights on Material;

· Not to exploit, Patent, protect, claim any title, deed or restrictive rights on the Material without the prior written permission of its owner(s);

The sending Participant does not warrant the sufficiency, accuracy or fitness for purpose of such Material, or the absence of any infringement of any proprietary rights of third parties by the use of such Material (provided however obligation for the sending Participant to inform on any possible limitation to use as defined under article 7.1.2) and the receiving Participant shall in any case be entirely responsible for the use of such Material.

Provisions of articles 5 and 11.4 shall apply.
Article 8 Ownership and Protection of Knowledge

As defined respectively under articles 1.1, 1.3 and 1.4 of the IPR Conditions:

Knowledge arising from work carried out under a Collaborative Research Project shall be the property of the Participant carrying out the work leading to that Knowledge.
If a Participant belongs to a National Network which has agreed on different rules on ownership such as direct ownership of its Knowledge to its Associate together with the obligations attached to it, then its part of ownership shall comply with the rules of its National Network. For French Participants, see article 8.3.
If personnel employed by a Participant or if Associates are entitled to claim rights to Knowledge, the Participant shall take steps or reach appropriate agreements to ensure that these rights can be exercised in a manner compatible with its obligations under these IPR Conditions, the national funding rules and other Participants of the CRP.

The following rules are complementary to them.

Co-ownership rules

Co-ownership agreement

As defined under article 1.2 of the IPR Conditions, where several Participants have jointly contributed to the generation of the Knowledge and where their respective share of the work cannot be ascertained, they shall have joint ownership of such Knowledge. The Participants concerned shall agree among themselves on the allocation and the terms of exercising the ownership of the Knowledge and should produce a co-ownership agreement within one (1) year following Knowledge discovery.
These co-ownership agreements shall specify, inter alia, the share of ownership of the Knowledge, the kind of protection which will be used as described under article 8.2, Patent prosecution and maintenance rules, the applicable arrangements in case of the extension of rights as well as those applicable to the allocation and assumption of expenses in connection with the requested protection. The share of each of the co-owners to the development of the Knowledge shall be defined proportionally to the resources contributed by each, whether human, financial or intellectual. 
Conflict rules in the case of joint ownership of Knowledge

In case of conflict between the Participants for application of article 8.1.1, the dispositions of article 11.8 apply.

Protection rules

When Knowledge has been generated is capable of industrial or commercial application, the Participant(s) concerned shall assess the kind of protection which will be best suited to such Knowledge in their case. Two kinds of protection are mostly foreseeable: Patent or confidential Know-how.

In the case where a Patented invention have been produced by only one Participant, its own rules of Patenting according to its National Network apply as well as article 8.1 (hereinafter referred to as “Single Invention”), but it remains bound by the obligations described under article 8.2.1.1, 8.2.1.3 and 8.2.1.6. For French Participant(s), obligations described under article 8.3 also apply.

Filing and prosecution of Patent applications

Co-owned Knowledge protection

In the case of co-ownership of Knowledge, Patent applications in the name of all Participants involved are filed in accordance with their respective national legislations on inventions made by employees and National Networks rules (hereinafter referred to as “Joint Invention”). For French Participant(s), obligations described under article 8.3 apply.

The ownership in the Joint Invention is divided in accordance with the true invention fractions (shares) of the employees of each Participant involved, proportionally to the resources contributed by each Participant involved, whether human, financial or intellectual.

The Participants involved shall agree whether national, European or PCT Patent applications are to be filed and shall agree in due time, prior to the expiration of the priority terms, in which countries Patent applications are to be filed for the respective Joint Inventions.

For settlement of any dispute, the provisions of Article 11.8 shall apply.

A settlement of the joint ownership will be established between the Parties involved as described under article 8.1.1, within the time limit aforementioned but at least within three months after Patent application, to set the proportions and the management conditions of their rights and obligations.

The Participants involved shall promptly designate and authorise the Participant responsible for the filing, prosecution and maintenance of Joint Invention’s Patent applications and Joint Invention’s Patents and who will bear the first costs. The Participants involved shall agree on its duties and responsibilities in due time. The first costs will be reimbursed by the other Participants according to their share of costs as defined under article 8.2.1.3.

Share of the costs

For Single Inventions, the costs shall be borne by the Participant to which the invention belongs.

For Joint Inventions, the costs between the Participants involved shall be divided in accordance with their shares in the respective Joint Invention.

Rights for a Participant to file Patent applications in countries not interesting to the other co-owner(s)

As far as one Participant wants to file Patent applications on Joint Invention only in one or more countries, or wishes to participate only in such a limited extent and if subject to a local legislation enabling it, its inventors of the Patentable Joint Invention do not wish to further prosecute or maintain it, then that Participant has to provide the others promptly with the possibility to file the respective Patent applications in the remaining countries at the interested Participant(s) name(s) and cost. This has to be done timely so that the other Participant(s) can file applications on its/their own in the respective countries claiming the priority for already filed applications.

Duties of the Participants in case of infringement of a Jointly Owned Invention

The Participants involved shall inform each other of any infringement by a third party of Patents they co-own, and shall mutually decide how to proceed best. In the event that a Participant decides not to pursue infringement, the other Participants shall have the right, but not the obligation, to pursue infringements of the Patent(s) at their own discretion and on their own costs, and shall be entitled to receive all damages, as the case may be, from third parties. If the Participants decide to carry on litigation together, they will cooperate in all respects; all damages, as the case may be from third parties shall be divided between them in proportion of the financial share in the prosecution of the infringement. Utilisation Agencies can be involved in this process.
Offer to take over the protection of a Knowledge that a Participant wish to waive

If, in application of article 2.2 of the IPR Conditions, the concerned Funding Partner of the PLANT-KBBE Initiative is not interested in taking protective measures for Knowledge of a Participant which decided at its sole discretion not to seek adequate and effective protection over it, then that Participant shall inform in writing the other Participants, through the Chairman. Any Participant interested in applying to obtain and maintain such protection shall inform accordingly the other Participants through the Chairman in writing within one (1) month of receipt of the relevant notice.

The co-owners of the Knowledge concerned will have priority over the other Participants which will not be authorised to protect the said Knowledge if one of the co-owner expresses its interest in taking it.

The Participant(s) interested in so applying, shall strive to set up with the Participant that generated the Knowledge appropriate agreements to this end – taking into account that those agreements will have to guarantee the inventorship acknowledgement of the scientists having produced that Knowledge.

The foregoing shall be without prejudice to the Access Rights of all Participants that shall remain unaffected as set out in article 9.

According to article 1.5 of the IPR Conditions, the Funding Partners of PLANT-KBBE Initiative concerned with that CRP may object to any transfer of ownership to third parties, in particular to those not established in a Member State or an associated State, if such a transfer is not in accordance with the interests of developing the competitiveness of the dynamic, knowledge-based European economy, or is inconsistent with ethical principles.
Obligation of information

Partie(s) which has filed a Patent application on Knowledge obtained during the CRP shall inform the other Parties of the CRP, the Collaborative Board and the Utilisation Agencies, within thirty (30) days from the filing date of the Patent. The information given shall contain at least the filing date of the Patent, name of applicant (s), title, and a meaningful but non-vulnerable abstract. This information should be clearly marked as “confidential” in accordance with the general principle of confidentiality and the recipients of the information will be bound by the secrecy obligations defined under article 5.1. – The Patent applications and the Knowledge contained will be treated as confidential until their publication. If the Patent application is waived, the obligation of secrecy will last until the dissemination of the Knowledge contained in the Patent application.

The information shall be given to:

- all Participants of the Joint Project:

[For Participant ...,

Complete here with your contacts details]
- The Chairman of the Collaborative Board,

- For GABI, attention to: 

GVS GmbH

Head of PIA (Plant Innovation Agency)
Kaufmannstr.71-73

53115 Bonn, Germany

Fax: +49-228-9858169

- For GENOPLANTE, attention to: 

GENOPLANTE VALOR
I.P Administrator
523, Place des Terrasses
91034 Evry Cedex -France

Fax: +33 1 69 47 54 10

- For INVEGEN, attention to:

INVEGEN
Manager

C/Lagasca 27 8° G
28001 Madrid 

Spain

Fax: +34 91 3956396. 
- For FCT:
Fundação para a Ciência e a Tecnologia

Av. D. Carlos I, 126

1249- 074 Lisboa

Portugal

Fax: +351 213957284 
Accordingly to the general principle of confidentiality defined in article 5.1 Utilisation Agencies are allowed to use the information referred above to inform their respective National Networks Members and Partners as defined in Annex 5.

So GVS is allowed to use the information referred above to inform the Members of WPG about the Patent filing according to GABI regulations, under appropriate secrecy obligations, 

and

GENOPLANTE-VALOR is allowed to use the information referred above to inform GENOPLANTE Members about the Patent filing according to GENOPLANTE regulations, under appropriate secrecy obligations.

and

INVEGEN is allowed to use the information referred above to inform INVEGEN Members about the Patent filing according to MICINN regulations, under appropriate secrecy obligations.
and
FCT is allowed to use the information referred above to inform FCT Members about the Patent filing according to FCT regulations, under appropriate secrecy obligations.
In case of Legitimate Interest further information, vulnerable information or even a copy of the Patent applications should be sent. An additional Confidentiality Agreement might be required for the recipient(s) above-mentioned to receive this information, which in any case will be bound by the same secrecy obligation as the one defined under article 5.1 until the official publication of the Patent.

Confidential know-how

Determination of confidential know-how

If Knowledge is not Patentable but subject of exploitation by means of confidential know-how or if the Participant(s) concerned unanimously estimate that a Patentable Knowledge will better be exploited by using confidential know-how rather than Patent, then the concerned Participant(s) will jointly determine:

· The Confidential Technical File as the part of the Knowledge which will constitute the said know-how and cannot therefore be published. 

· The nature of the information which does not fall within the remit of the Confidential Technical File and which may form the subject of a publication or communication to a third party in the way described under article 6.

In case of disagreement between the concerned Participants in the application of this article, the dispositions of article 11.8 apply. The respective Knowledge shall not be published up to the existence of a final decision in accordance with article 11.8. In this context, [subject to provisions for employees of German universities,] the time limits contained in the third paragraph of article 6.1.1 and in the last sentence of article 6.1.2 do not apply.

For French Participants, the regulations of article 8.3 also apply.

Obligation of information

In the event that Participant(s) under this Consortium Agreement decide(s) of exploitation by confidential know-how, non-critical information about confidential technical file defined in article 8.2.2.1 shall be given to the other Participants of the CRP, the Collaborative Board, and the Utilisation Agencies. The Utilisation Agencies are allowed to forward this information to their respective National Network members and partners, analogue to the respective regulation for Patents in article 8.2.1.6.

The information given shall contain at least the date of the decision of exploitation by confidential know as it is defined in article 8.2.2.1, name of the (co-) owner (s) of the generated Knowledge, title and non vulnerable/ non critical summary of the defined Confidential Technical File. The Recipient (s) will receive the information within thirty days from the decision or at least thirty (30) days before the final efforts conducting to effective exploitation. This information should be clearly marked as “confidential” in accordance with the general principle of confidentiality and the recipients of the information will be bound by the secrecy obligations defined under article 5.1. If the decision of exploitation of confidential Know-how is waived, the obligation of secrecy will last until the dissemination of the Knowledge contained in the Confidential Technical File.

In case of Legitimate Interest further information, vulnerable information should be sent. An additional Confidentiality Agreement would be required for the recipient(s) above-mentioned which will receive this information, which in any case will be bound by the same secrecy obligation as the one defined under article 5.1.

8.3. Transfer of ownership in application of French National Network rules

[Note: article 8.3 applies when GENOPLANTE Members are involved in the CRP]
For French Participants, the following provisions shall apply:

For the purposes of articles 8.1 and 8.2, the Knowledge solely generated by French Participants shall belong to GENOPLANTE-VALOR. The part of the Knowledge generated by French Participants together with non-French Participants shall belong, for the part which will be allocated to the French Participants, to GENOPLANTE VALOR – the part allocated to the non-French Participants remaining to them.

Therefore GENOPLANTE-VALOR will be the owner of Knowledge generated by all French Participants as well as of rights and obligations over that Knowledge, such as the share of the costs, as defined in the present Consortium Agreement.

Article 9 Access rights 
General principles as defined in article 4.1 of the IPR Conditions are the following:

Access rights shall be granted on written request. The granting of Access rights may be made conditional on the conclusion of specific agreements, aimed at ensuring that they are used only for the intended purpose, and the giving of appropriate undertakings as to confidentiality. Participants may also conclude agreements with the purpose, in particular, of granting additional or more favourable Access rights, including Access rights to third parties or specifying the requirements applicable to Access rights, but not restricting the latter. Such agreements shall comply with the applicable competition rules. The Funding Partners of PLANT-KBBE Initiative concerned with this CRP may object to any grant of Access rights to third parties, in particular to those not established in a Member State or an Associated State, if such a grant is not in accordance with the interests of developing the competitiveness of the dynamic, knowledge-based European economy, or is inconsistent with ethical principles.
Access rights for execution of the CRP

The following rules as described under article 5.1 of the IPR Conditions shall apply: the Participants shall enjoy Access rights to the Knowledge arising from work carried out under the CRP and to the Pre-existing Know-how, if that Knowledge or Pre-existing Know-how is needed to carry out their own work under that CRP. Access rights to Knowledge shall be granted on a royalty-free basis. Access rights to Pre-existing Know-how shall also be granted on a royalty-free basis, unless otherwise agreed in the Consortium Agreement.
Access rights for research

A royalty-free access right shall be given only for internal, non-commercial research and plant selection to all Knowledge and, unless limited by its owner in accordance with article 7.1.2, to the Pre-existing Know-how needed to use it, to the Beneficiaries.

Academic Research Organisations of developing countries can request to the Participant(s) with which they are in partnership a royalty free license of all Knowledge only for the selection of local varieties; but the Participants should give their consent before such use provided that they could not oppose to it without a Legitimate interest.
All Access rights shall be granted on a non-exclusive basis and any rights to sublicenses are explicitly excluded, unless otherwise explicitly agreed on a case-by-case basis by the Participant owning the Pre-existing Know-how and/or the Knowledge.
Access rights for commercialisation

[Choose only one of the options below depending on the kind of your project]
	[For “Application –Oriented” Project / Without substantial industrial contribution (MODULE B):]
	[For “INDUSTRY-DRIVEN” Project / with substantial industrial contribution (module A):]

	The Beneficiaries shall have an access right for commercialisation to all Knowledge and, unless limited by its owner in accordance with article 7.1.2, to the Pre-existing Know-how needed to use it, under Fair and non discriminatory Conditions, with a right to sub-licence these rights to their respective Affiliates.
	The access rights on commercialisation will follow this scheme:

(i) The Participants shall have an access right to all Knowledge and, unless limited by its owner in accordance with article 7.1.2, to the Pre-existing Know-how needed to use it, both under Fair and non discriminatory Conditions.
[In the case where you wish to limit the access to “Knowledge (of others) Needed to exploit the own Knowledge of a Participant”, then replace the previous clause by: (i) The Participants shall have an access right to the Knowledge of the others Participants which is needed to use their own Knowledge and, unless limited by its owner in accordance with article 7.1.2, to the Pre-existing Know-how needed to use it, both under Fair and non discriminatory Conditions.]
(ii) Licences on Knowledge given in application of (i) will be in co-exclusivity with the other Participant(s) involved in the research of the CRP requesting them and for [5 (five) years after grant/OR/a limited period to be agreed between the Participants], with a right to sub-licence these rights to their respective Affiliates; Access rights to Pre-existing Know-how in application of (i) will be granted on a non-exclusive basis.

(iii) After the period of co-exclusivity defined in (ii) same access rights will be given to Beneficiaries and Affiliates.

During the co-exclusivity and subject to prior consent of the Intellectual Property owner’s Participant, Access rights could be given to a member of a National Network with an upfront fee.


By commercialisation, this article means developing, creating and marketing a product or process or creating and providing a service.

In accordance with their National Networks regulations, the Participants may involve their Utilisation Agencies in the licensing proceedings.

For the avoidance of doubt, the Participants agree, that in case of any commercial use of jointly owned Knowledge by a Participant or licensing to Affiliates, Beneficiaries or third parties, an assignment of exploitation rights will be negotiated in order to give appropriate financial compensation for the other Participants concerned.

Tracing of Material

In order to trace the exchange of Material allowed by articles 9.1 to 9.3, the Participants will use MTA as aforementioned under article 7.2.

Access rights for third parties

On request of one Party the Parties will define rules granting access rights for research and/or exploitation to third parties not being a Beneficiary in coordination with their National Networks and the concerned Partners of the PLANT-KBBE Initiative.

In accordance with their National Networks regulations, the Parties may involve their Utilisation Agencies or unanimously define a Party to take the lead in the licensing proceedings.

Exclusivity of exploitation

If Knowledge will be better exploited by the means of exclusivity for a Participant, an Affiliate, or a third party, in reason of the access rights normally given to them in application of article 9.3, a former written approval of all other Participants will be needed.

To this end, the Participants will enter into negotiations in order to reach an agreement on such exploitation.

In any case, this exclusivity of exploitation will have to be limited in its duration, scope of exploitation and territories; and it will have not to impair the access rights for research as defined under article 9.2.

The Participants will be allowed, if internal rules compel them to, to invite a representative of their National Network and/or Utilisation Agency during the negotiation round. These representatives will have the same rights at the negotiation than the ones of the Participants.

Article 10 Dissemination of Knowledge

Regular revision of the Plan for Using and Disseminating the Knowledge

The Plan for Using and Disseminating the Knowledge must contain the way the Participants foresee the use of their Knowledge arising from the CRP. A first version of it was included in the full proposal which was submitted by the Participants at the call for offers.

In accordance with article 3 of the IPR Conditions, the Participants shall revise every 12 (twelve) months and at the end of the CRP the Plan for Using and Disseminating the Knowledge.

The Collaborative Board will make proposition of update of the Plan for Using and Disseminating the Knowledge in the progression reports and in the final report as stated under article 4.4.2 and 4.4.3.

Time limitation for dissemination of Knowledge

If Dissemination of Knowledge would not adversely affect its protection or its use, the Participants shall ensure that it is disseminated within a period of two years after the end of the CRP. Should the Participants fail to do so, the concerned Funding Partners of the PLANT-KBBE Initiative may disseminate the Knowledge. In doing so, the concerned Funding Partners of the PLANT-KBBE Initiative shall take particular account of the following factors:

· The need to safeguard intellectual property rights;

· The benefit of swift dissemination, for example in order to avoid duplication of research efforts and to create synergies between projects;

· Confidentiality;

· The Legitimate Interests of the Participants, in particular the acknowledgement of authorship

 Specific rules for Massively Produced Data or Resource

In order to avoid duplication of research efforts in the very specific case of the MPDR, the Participants hereby agree to disseminate MPDR within six (6) months after they have been made available to the Participants (which then could be before the term of the CRP).

Nonetheless, the Participants may agree on a case by case basis that a portion of a MPDR may not be disseminated immediately in reason of its high competitive potential – taking into account that dissemination rules of article 10.2.1 shall nonetheless apply in such case.

Dissemination of MPDR shall be royalty-free (maintenance costs may be nonetheless requested).
Article 11 Miscellaneous provisions

Content of the agreement

This Consortium Agreement and its annexes shall constitute the entire agreement among the Participants in respect of the CRP, and supersede all previous negotiations, commitments and documents concerning the CRP including any memorandum of understanding among the Participants (whether or not with others) which relate to the CRP or its proposal to Plant KBBE initiative.
Controlling provisions

The Participants represent that, to their best knowledge, nothing in the present Consortium Agreement is contrary to the conditions defined by their respective Funding Partner of PLANT-KBBE Initiative. 

In case of inconsistency between the different elements composing this Consortium Agreement, the provisions contained in the main text of this Consortium Agreement shall prevail over those contained inside Annex 1 “IPR Conditions” which shall also prevail over those of Annex 2.

Transfer or Assignment

No Participants shall, without prior written unanimous consent of the Collaborative Board assign or otherwise transfer partially or totally any of its rights or obligations under this Consortium Agreement, unless otherwise agreed in this contract. Such consent shall not be unreasonably withheld, if such assignment or transfer is made to the benefit of an Affiliate of that Participant.

Liability and warranty

General Principles

Each Participant shall be solely liable for damage resulting from the performance of its work, subject to the conditions of this Consortium Agreement.

Nothing contained in this Consortium Agreement shall be deemed to be a representation or warranty, express or implied, by a Party hereto that the Knowledge or the Pre-Existing Know-how or any of them or any Patent applications relating to them are or will be valid or will afford proper protection or will be commercially exploitable or of any other value or that their exploitation will not infringe the rights of any third party. 

Each Party is in charge of its own personnel insurance coverage according to its national applicable law including social security law and accident at work and occupational diseases regulations. Each Party is liable for any damages caused by its own personnel. Each employer performs its own formalities.

Self insured public bodies will assume themselves the financial consequences of their liability. Each Party shall be under no liability other than as stated in this article 11.4, and no warranty condition or representation of any kind is made, given or to be implied.

Exclusion of indirect damages
No Party shall be liable to any other Party for indirect or consequential loss or damages such as loss of profit, loss of revenue, or loss of contracts or a similar loss or damage. 

The aforesaid limitations of liability shall not apply to acts of gross negligence or intentional misconduct.
All Participants shall ensure that appropriate biosafety and bioethical regulations or guidelines are applied according their national guidelines.

Each Participant which uses Knowledge resulting from the CRP and/or Pre-existing Know-how, whether owned by such Participant or obtained by it from another Participant according to the term of this Consortium Agreement, shall be solely liable for any loss, damage, or injury to third parties resulting from such use.
Liability towards third parties

Subject always to such other undertakings and warranties as are provided for in this Consortium Agreement, each Participant shall be solely liable for any loss, damage or injury to third parties resulting solely from the performance or non-performance of its work.

Liability for Subcontractors, third parties

Each Participant shall remain fully responsible for the performance of:

a) any part of its work;

b) its obligations under this Consortium Agreement:

· by any Subcontractor – taking into account that new sub contractors not listed in Annex 2 have to be previously agreed by the Collaborative Board;

· by third parties which contribute to the CRP on the basis of an agreement between itself and such third party.

Therefore, said Participant shall ensure that (i) such subcontract or agreement fully complies with the requirements of this Consortium Agreement; (ii) the other Participants’ Access Rights are fully preserved; and (iii) Subcontractors and third parties shall have no access to any other Participant’s Knowledge or Pre-Existing Know-How without the latter’s prior written consent.

Effectiveness, term and surviving of the Consortium Agreement

This Consortium Agreement shall enter into force at its date of signature or retroactively at its Effective Date, whatever takes place earlier.

This Consortium Agreement shall expire at the end of the CRP by decision of the Collaborative Board at their last meeting.

Nonetheless, articles 5, 6, 7, 8, 9, 10, 11.1 to 11.9 shall survive the term of this Consortium Agreement for durations not being longer than, as applicable, those defined under article 5.2, 6 and 10.2 of the Consortium Agreement and 6.2 of the IPR Conditions.

Language

This Consortium Agreement is drawn up in the English language, which shall govern all documents, notices and meetings, for its application and/or extension or in any other way relative thereto.

Force Majeure 

Definition

The Parties shall not be liable for any failure to perform this Consortium Agreement, to the extend that such failure is caused by any reason beyond the Parties’ control, or by reason of any of the following: labour disturbances or labour disputes of any kind, accidents, failures of any governmental approval, civil disorders, acts of aggression, acts of god, energy or other conservation measures failures of utilities, mechanical breakdowns, material shortage, disease or similar circumstances. 

Obligations 

The Party referring to the Force Majeure shall give prompt notice to the Chairman and the other Parties and use all reasonable endeavours to avoid or remove such causes of non performance, mitigate the effects of such causes and resume performance as soon as such causes are removed.
Effects of the Force Majeure

The performance of obligations obstructed by Force Majeure will be suspended as long as the event lasts, the end of said obstructing event will be notified to the other Parties according to the same procedure as in Section 11.7.2.

The Participants shall discuss in good faith the possibilities of a transfer of tasks affected by the event. Such discussions shall commence as soon as reasonably possible. If such Force Majeure event is not overcome within six weeks after such notification, the transfer of tasks shall be carried out. In that case, the Participant victim of Force Majeure, if it has no other choice, will be authorised to leave the Consortium Agreement without any penalty.

Non-respect of the obligation of notification

Any Party not respecting the above notification procedure as described in Sections 11.7.2 and 11.7.3 will not be able to refer to Force Majeure.

Governing law and disputes resolution

Governing law

This Consortium Agreement shall be governed and construed in accordance with law of the competent jurisdiction as defined under article 11.8.3.

Pre-contentious

In the event of any dispute between the Parties arising in connection with this Consortium Agreement, including any question regarding its existence, validity or termination, the Parties shall use all reasonable endeavours to firstly resolve the problem on an amicable basis.

Therefore, the Parties agree to expose their problems firstly to the Collaborative Board, then to the Funding Partners of the PLANT-KBBE Initiative funding the CRP which will both attempt to make recommendations by consent of the Parties concerned.

Competent jurisdiction

If, subsequently, the Parties are not able to settle their disputes in an amicable way, such disputes shall then be submitted to the court of the jurisdiction of the prospective defendant.

In the case where the defendants are of more than one country, the dispute shall be:

· either submitted to mediation according to the MEDAL International Mediation Rules (www.medal-mediation.com). Mediation proceedings shall be conducted in the English language, or
· submitted to the court of the jurisdiction agreed by the defendants.

Severability

If any provision of this Consortium Agreement is invalid or unenforceable under the governing law as defined under article 11.8.3, all other provisions shall nevertheless continue in full force and effect. All Parties agree to replace such unenforceable or nugatory clause or part of this Consortium Agreement by a new clause to be negotiated in good faith, which covers the economic content of the invalid clause as far as possible. This may also be applicable in the case of a supplementary interpretation of this Consortium Agreement.

Notices

Unless a specific form or manner expressed in this Consortium Agreement, notices to be given in this Consortium Agreement shall be in writing, signed by the Party giving notice, and shall be sent to the address of the Party (s) to be notified or to such address as a Party may specify later. Notice shall be deemed given upon physical delivery of the notice to the Party addressed in the notice.

Access by new Participants

Provided previous agreement of the concerned Funding Partner of the PLANT-KBBE Initiative, a new Participant, which will participate in the CRP with the agreement of the other Parties, may be included in this Consortium Agreement by amendment duly signed by the Parties and provided full acceptance by this new Participant of the provisions of this Consortium Agreement. Annex 3 has to be supplemented accordingly.

Article 4.6 of IPR Rules is applicable if requested by a Participant: a Participant may explicitly exclude specific Pre-existing Know-how from the obligation to grant Access rights by means of a written agreement between the Participants before a new Participant joins the CRP. The other Participants may only withhold their agreement if they demonstrate that the execution of the CRP or their Legitimate interests will be significantly impaired thereby.

Withdrawal of a Participant

Procedure of withdrawal

Any Participant may request to terminate its participation in the CRP and this Consortium Agreement, by giving three (3) months prior written notice of termination to the other Parties, by registered mail with acknowledgement of receipt, indicating the reasons for termination.

This withdrawal will be notified by the Chairman to the concerned Funding Partner of the PLANT-KBBE Initiative.

Consequences of withdrawal

On confidentiality obligation

The withdrawing Participant agrees to treat as confidential all confidential information, as defined in Article 5, for a period of five (5) years from the end date of the project, and agrees not to apply for any Patent or other proprietary right over any information, subject to its own information, it may have had knowledge of in connection with its participation in the Project.

On Access Rights

Any Participant withdrawing from the CRP:

· loses Access Rights to Knowledge produced and Pre-Existing Know-How identified after its withdrawal;

· keeps Access Rights to Pre-Existing Know-How and to the Knowledge of the other Participants (in the state existing on the date of withdrawal), provided that (i) it is needed, for the use of the Knowledge of which it is the owner or co-owner and (ii) such Access Rights are requested at least within six (6) months after its withdrawal;

· keeps its entitlement to royalties generated by the use of the other co-owners or third parties of the Knowledge produced in the scope of the Project of which it is the owner or co-owner. Royalties will be calculated proportionally to its co-ownership share;

The other Participants keep, for the purposes of the research carried out in the scope of the Project, Access Rights pursuant to the terms set forth in Article 9 to the Pre-Existing Know-How (in the state existing on the date of withdrawal) of the withdrawing Participant and to the Knowledge produced by it in the scope of the Project.

On equipment or material provided by other Participants
A withdrawing Participant shall cease to use and promptly return all equipment and/or materials provided by the other Participants, or destroy them upon their written request, at its own costs.

On access to research infrastructures 

Consequences on access to research infrastructures or equipment acquired with project co-financing are defined in the loan for use agreements and the co-ownership rules, if any.

On information to provide

The Participant agrees to provide justifications in connection with the period during which it participated in the Project and any other element required to prepare the Project Reports, even after the date of its withdrawal.

Exclusion of a Participant

In case of substantial breach of its obligations pursuant to this Consortium Agreement, the exclusion of a Participant may be decided by the Collaborative Board by unanimous vote minus the vote of the concerned Participant.

The exclusion of a Participant shall have the same consequences as a withdrawal without prejudice to damages that can be requested to the excluded Participant by the other Participants.

This exclusion will be notified by the Chairman to the concerned Funding Partner of the PLANT-KBBE Initiative.

Execution and signature of the Consortium Agreement

[Note: the procedure is that each Party sign xx copies of its signature page, xx being equal to the number of Parties. Then each of these signed signature pages have to be sent to the “Party in Charge” (e.g. in general, the coordinator) which will collect the signature pages and then send back an original to each Party, plus a copy to INVEGEN when Spanish Participants are involved].

[Party in charge] has to produce a final version of the CA with the appropriate number [xx] of signature pages, a distinctive identification code on each page, pages numbering and has to send this in a read-only format (e.g. pdf) to all Parties.

Each Party shall print and sign its signature page of this final version in [xx] copies and send them to [party in charge].

[party in charge] shall collect the signed signature pages and have an obligation to send a full copy of this Consortium Agreement together with the signature page of all the Parties to each Party within thirty (30) days of receipt of the last signed signature page.

In the case where Spanish Participants are involved, the [party in charge] will send a copy of this signed agreement to INVEGEN.
Each copy of the Consortium Agreement together with the signed signature pages of all Parties shall constitute an original and all of which together shall constitute but one and the same instrument in respect to the contractual relationship between the Parties.

No waiver by any Party in one or more instances of any of the provisions of this Consortium Agreement or a breach thereof establish a precedent for any instance in respect with this or any other provision. Furthermore, in case of waiver in a particular provision, all other provisions of this Consortium Agreement will continue in full force and effect.

IN WITNESS WHEREOF, the Parties hereto have caused their duly authorized officer to execute and deliver this Consortium Agreement made in [xx] original copies, the [date of signature].

For [Name of the Party]

[Signatory Name]

[Function]

Annex 1 – IPR Conditions
I.
GENERAL PRINCIPLES

These rules should promote the protection of intellectual property and the use and dissemination of results. They should ensure that participants have mutual access to pre-existing know-how and to knowledge arising from research work to the extent necessary to conduct the research work or to use the resulting knowledge. At the same time, they should guarantee the protection of the participants' intellectual assets.

These IPR Conditions establish rules for the dissemination and use of results from Collaborative Research Projects carried out under the 2009 Call of the Mutual Research Program to support the “Transnational Plant Alliance for Novel Technologies - towards implementing the Knowledge Based Bio-Economy’ (PLANT-KBBE) in Europe under the umbrella of the memorandum of understanding signed on 4th September 2007 by France, Germany and Spain. This transnational Call (France, Germany, Spain and –for the first time Portugal-) is open to other countries (particularly from Europe) provided that their funding agencies bring in the required funds.

II.
Definitions 

Words defined here have the following meaning in this agreement and appear in italics.
“Access rights” means licences and user rights to Knowledge or Pre-existing Know-how.

“Associate” or “Associates” means the following legal entities: 

Génoplante-Valor: managing company of intellectual property of Génoplante, representative of Génoplante (the French National Network),

GVS: operating company of PIA (Plant Innovation Agency) for GABI (the German National Network), 

WPG: the industrial platform in GABI, 

INVEGEN: the industrial platform of the Spanish PLANT-KBBE Initiative,
In case of other countries participating in the transnational PLANT-KBBE Initiative:  representatives of their industrial platforms or technology transfer agencies.
“Collaborative Board” means the decision making body of the Collaborative Research Project.

“Collaborative Research Project (CRP)” means a project set up by two or more research groups that are funded by their respective national funding organisations (the Funding Partners of PLANT-KBBE Initiative) and organised in a transnational co-operation.
“Consortium” means all the Participants in the Collaborative Research Project. 

“Consortium Agreement” means an agreement that Participants and their respective Associates in a CRP conclude amongst themselves for its implementation.

“Dissemination” means the disclosure of Knowledge by any appropriate means other than publication resulting from the formalities for protecting Knowledge.

"Fair and Non-discriminatory Conditions" means fair market conditions.

“Funding Partners of the PLANT-KBBE Initiative” means the national funding organisations involved in the transnational PLANT-KBBE Initiative, namely:

· France: Agence Nationale pour la Recherche (ANR)

· Germany: Projektträger Jülich (PtJ) on behalf of the Federal Ministry of Education and Research (BMBF)

· Spain: Ministerio de Ciencia e Innovation (MICINN)
· Portugal: Fundação para a Ciência e a Tecnologia (FCT)
· In case of other countries participating in the transnational PLANT-KBBE Initiative: corresponding national funding organisation.
 “IPR Conditions” means special rules on Intellectual Property Rights for Collaborative Research Projects which are complementary to the national rules.

“Knowledge” means the results, including information, whether or not they can be protected, arising from the Collaborative Research Project, as well as copyrights or rights pertaining to such results following applications for, or the issue of patents, designs, plant varieties, supplementary protection certificates or similar forms of protection.

“Legitimate interest” means a Participant’s interest of any kind, particularly a commercial interest which may be claimed in the cases provided for in these IPR Conditions. To this end the Participant must prove that failure to take account of its interest would result in its suffering disproportionately great harm.

“National Networks” means the national plant genomic networks of which the Participants are members of, such as GABI, Génoplante, and Spanish PLANT-KBBE Initiative, and Portuguese PLANT-KBBE Initiative. 
“Need” or “needed” means that, without the grant of such Access rights: 

· In the case of Access rights granted for the execution of the CRP, carrying out the tasks assigned to the recipient Participant would be impossible, significantly delayed, or require significant additional financial and human resources

· In the case of Access rights granted for Use, the Use of a defined and material element of the recipient Participants´ own Knowledge would be technically or legally impossible.

“Participant” or “Participants” means any party or parties participating in this Collaborative Research Project. In certain cases where it is the researcher or a group of researchers who apply for funding from a Partner of the PLANT-KBBE Initiative, Participant shall notwithstanding refer to the host institution to which the Funding Partner of the PLANT-KBBE Initiative allocates the funding.

“Parties” means the signatories of the Consortium Agreement i.e. the Participants in the CRP and their Associates. If an Associate is not a signatory of the Consortium Agreement according to its national funding regulations, then this Associate shall engage to fully comply with the provisions of the Consortium Agreement concerning the rights and obligations given to an Associate, by a separate letter to be appended to the Consortium Agreement.
“Pre-existing Know-how” means the information which is held by the Participants prior to the start date of the Collaborative Research Project, as well as copyrights or rights pertaining to such information following applications for, or the issue of, patents, designs, plant varieties, supplementary protection certificates or similar forms of protection.

“Use” means the direct or indirect utilisation of Knowledge in research activities or for developing, creating and marketing a product or process or for creating and providing a service.

III.
RULES FOR OWNERSHIP, ACCESS RIGHTS, DISSEMINATION AND USE

1.
Ownership of knowledge
1.1
Knowledge arising from work carried out under a Collaborative Research Project shall be the property of the Participant carrying out the work leading to that Knowledge.

1.2.
Where several Participants have jointly contributed to the generation of the Knowledge and where their respective share of the work cannot be ascertained, they shall have joint ownership of such Knowledge. They shall agree among themselves on the allocation and the terms of exercising the ownership of the Knowledge in accordance with the provisions of these IPR Conditions and the national funding rules.

1.3.
If a Participant belongs to a National Network which has agreed on different rules on ownership such as direct ownership of its Knowledge to its Associate together with the obligations attached to it, then its part of ownership as stated under article 1.1 and 1.2 shall comply with the rules of its National Network.

1.4.
If personnel employed by a Participant or if Associates are entitled to claim rights to Knowledge, the Participant shall take steps or reach appropriate agreements to ensure that these rights can be exercised in a manner compatible with its obligations under these IPR Conditions, the national funding rules and other Participants of the CRP.

1.5. 
Where a Participant transfers ownership of Knowledge, it shall take steps or conclude agreements with the other Participants to pass on its obligations to the assignee, in particular concerning the granting of Access rights, the Dissemination and Use of the Knowledge. As long as the Participant is required to grant Access rights, it shall give prior notice to the other Participants in the same CRP of the envisaged assignment and the assignee. The Collaborative Board or other Participants in the CRP may object within 30 days of notification to such a transfer of ownership if this would adversely affect their Access rights and/or Legitimate Interest.
The Funding Partners of PLANT-KBBE Initiative concerned with that CRP may object to any transfer of ownership to third parties, in particular to those not established in a Member State or an associated State, if such a transfer is not in accordance with the interests of developing the competitiveness of the dynamic, knowledge-based European economy, or is inconsistent with ethical principles.

2.
Protection of knowledge
2.1.
Where Knowledge is capable of industrial or commercial application, its owner shall provide for its adequate and effective protection in conformity with relevant legal provisions, the national funding rules and the Consortium Agreement, and having due regard to the Legitimate interests of the Participants concerned.

2.2.
Where the Funding Partners of PLANT-KBBE Initiative concerned with that CRP considers it necessary to protect Knowledge of their respective Participants in a particular country, and where such protection has not been applied for or has been waived, they may adopt protective measures.
2.3. A Participant may publish or allow the publication, on whatever medium, of data concerning its Knowledge provided that the need to safeguard intellectual property rights, confidentiality as well as the Legitimate interests of other Participants has been properly considered. The Collaborative Board and the other Participants in the same CRP shall be given prior written notice of any planned publication. Rules concerning the publication of Knowledge shall be agreed in the Consortium Agreement.

3.
Plan for using and disseminating the Knowledge
The plan for using and disseminating the Knowledge, which is part of the full proposal, shall be revised every 12th month.

4.
Principles for Access rights
4.1.
Access rights shall be granted on written request. The granting of Access rights may be made conditional on the conclusion of specific agreements, aimed at ensuring that they are used only for the intended purpose, and the giving of appropriate undertakings as to confidentiality. Participants may also conclude agreements with the purpose, in particular, of granting additional or more favourable Access rights, including Access rights to third parties or specifying the requirements applicable to Access rights, but not restricting the latter. Such agreements shall comply with the applicable competition rules. The Funding Partners of PLANT-KBBE Initiative concerned with this CRP may object to any grant of Access rights to third parties, in particular to those not established in a Member State or an Associated State, if such a grant is not in accordance with the interests of developing the competitiveness of the dynamic, knowledge-based European economy, or is inconsistent with ethical principles. 
4.2.
Access rights to Pre-existing Know-how shall be granted provided that the Participant concerned is free to grant them.

4.3
All Access rights shall be granted on a non-exclusive basis and any rights to sublicenses are explicitly excluded, unless otherwise agreed in the Consortium Agreement.

4.4
Unless otherwise agreed, the Consortium Agreement shall include an annex named “Pre-existing Know-how” which will define all the Pre-existing Know-how needed for the performance of the research and granted by each Participant to the other Participants.

4.5.
Participants in the same CRP shall be informed as soon as possible by the Participant required to grant Access rights of any limitations to the granting of Access rights to Pre-existing Know-how, of any obligations to grant rights to Knowledge, or of any restriction which might substantially affect the granting of Access rights, as the case may be.

4.6.
A Participant may explicitly exclude specific Pre-existing Know-how from the obligation to grant Access rights by means of a written agreement between the Participants before a new Participant joins the CRP. The other Participants may only withhold their agreement if they demonstrate that the execution of the CRP or their Legitimate interests will be significantly impaired thereby. 

4.7. 
Except where the Participant granting Access rights so agrees, such rights shall confer no entitlement to grant sub-licences.

5.
Access rights for the execution of CRPs

5.1.
Participants in the same CRP shall enjoy Access rights to the Knowledge arising from work carried out under the concerned CRP and to the Pre-existing Know-how, if that Knowledge or Pre-existing Know-how is needed to carry out their own work under that CRP. Access rights to Knowledge shall be granted on a royalty-free basis. Access rights to Pre-existing Know-how shall also be granted on a royalty-free basis, unless otherwise agreed in the Consortium Agreement.

5.2.
Subject to its Legitimate interests, the termination of the participation of a Participant shall in no way affect the obligation to grant Access rights to the other Participants in the same CRP until its end.

6.
Access rights for Use
6.1.
Unless otherwise agreed in the Consortium Agreement, the following regulations apply:

Participants in the same CRP shall enjoy Access rights to the Knowledge arising from work carried out under the concerned CRP and to the Pre-existing Know-how, if that Knowledge or Pre-existing Know-how is needed to use their own Knowledge. Access rights to Knowledge shall, for bona-fide academic research purposes be granted on royalty free conditions, and in other cases be granted under Fair and Non-discriminatory Conditions. Access rights to Pre-existing Know-how shall be granted under Fair and Non-discriminatory Conditions to be agreed.

6.2.
Subject to the Participants' Legitimate interests, Access rights may be requested until two years after the end of the CRP or after the termination of the participation of a Participant, whichever falls earlier, unless there is provision for a longer period in the Consortium Agreement.

7.
Incompatible or restrictive commitments
Participants shall make no commitments incompatible with the obligations provided for in the national funding rules.
Annex 2 – Collaborative Research Project

Here as to be included the detailed and complete program of the CRP (in English) as selected within the 2009 Call of the PLANT-KBBE Initiative.

Annex 3 – List of Pre-existing Know-how

	Proposal Number
	
	Proposal Acronym
	
	Participant number
	

	Participating organisation

	Organisation legal name
	

	Organisation short name
	

	Internet homepage
	


	Pre existing Know How to include in the project (describe here also any limitation of use, when necessary, as reported in art. 7.1.2 of this CA)

	· Know-how, knowledge

Short description:

· Data

Short description (for example type of data in what form):

· Materials (plants, devices, etc.)

Short description:

· Tools, techniques, protocols

Short description (for example (protocols for) libraries, clones, databases, etc.):

· Patents (initial filing or granted)

Short description:




Annex 4 – Material Transfer Agreement

The following Participants:

[Name of Sending Participant]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Name of the responsible scientist]

Function:
[Function of the representative and name of its laboratory]

Hereinafter referred to as the “Sending Participant”

AND

[Name of Receiving Participant]

[Legal statute]

Having its registered office at:
[address line 1]


[address line 2]


[country]

Represented by:
[Name of the responsible scientist]

Function:
[Function of the representative and name of its laboratory]

Hereinafter referred to as the “Receiving Participant”

WHEREAS

The Sending Participant and the Receiving Participant collaborate or have collaborated in the Consortium Agreement [name of the Consortium] signed the [date] in which they agreed for modalities of exchange of Material as defined in this Consortium Agreement.

NOW THEREFORE in application of the said Consortium Agreement, the Sending Participant agrees to send Material to the Receiving Participant in the terms defined below.

The receiving Participant especially agrees to the following conditions:

· To use the Material transmitted for the sole purpose(s) expressively authorised, according to the case described under articles 9.1 and/or 9.2 and/or 9.3 of the Consortium Agreement;

· Not to use the Material transmitted outside its laboratory (on the address specified in the MTA), and not to transfer all or part of this Material to any third party, even free of charge, without prior consent of the sending Participant;

· To limit access to the Material to those of its personnel involved in its part of the CRP and oblige them to comply with the provisions hereof;

· To handle Material in compliance with all national and international laws, regulations and guidelines which are applicable at the time of use. Material shall be handled only by those with sufficient skill, knowledge, experience and ability to use the Material;

· The receiving Participant does not acquire any proprietary rights on Material;

· Not to commercialize, Patent, protect, claim any title, deed or restrictive rights on the Material without the prior written permission of its owner(s);

· The sending Participant do not warranty the sufficiency, accuracy or fitness for purpose of such Material, or the absence of any infringement of any proprietary rights of third parties by the use of such Material (provided however obligation for the sending Participant to inform on any possible limitation to use as defined under article 7.1.2 of the Consortium Agreement) and the receiving Participant shall in any case be entirely responsible for the use of such Material.

· Provisions of article 11.4 of the Consortium Agreement shall apply.

1 Description of Material:

[Describe here the Material which will be transmitted]

2 Use of the Material

As defined in the Consortium Agreement, in particular in Article 7.2 and in Annex 3.

[Precise if the access right is in application of article 9.1 and/or 9.2 and/or 9.3]
3 Document and technical information provided by the Sending Participant to the Receiving Participant
[Complete as needed]

4 Price of the Material

[Complete as needed if the transfer is royalty free or royalty bearing, accordingly to the conditions of the Consortium Agreement]

Date of signature: xxxxx

	[Sending Participant]

[Name of representative]

[Function of representative]


	[Receiving Participant]

[Name of representative]

[Function of representative]




Annex 5 – National Networks Members
1 List of WPG Members

	Dr. J. Ackermann & Co.

Saatzucht Irlbach

Marienhofstraße 13
94342 Irlbach
	HYBRO Saatzucht

GmbH & Co. KG

c/o Saaten-Union GmbH

Eisenstraße 12

30916 Isernhagen HB
	SAATEN-UNION BIOTEC GmbHHovedisser Straße 92

33818 Leopoldshöhe

	BASF Plant Science

Company GmbH

Carl-Bosch-Straße 38
67056 Ludwigshafen
	KWS SAAT AG

Grimsehlstraße 31

37555 Einbeck
	SaKa Pflanzenzucht GbR

Zuchtstation Windeby
Eichenallee 8
24340 Windeby

	Bayer CropScience AG

Landwirtschafszentrum Monheim

Alfred-Nobel-Straße 50

40789 Monheim
	Limagrain GmbH

Griewenkamp 2

31234 Edemissen
	Saatzucht Steinach GmbH

Wittelsbacherstraße 15

94377 Steinach 

	Kartoffelzucht Böhm

Inh. Gebr. Böhm KG

Wulf-Werum-Straße 1

21337 Lüneburg
	KWS LOCHOW GmbH

Ferdinand-von-Lochow-Str. 5
29303 Bergen/Wohlde
	Saatzucht Streng-Engelen
GmbH & Co. KG

Aspachhof

97215 Uffenheim 

	Böhm-Nordkartoffel

Agrarproduktion OHG

Wulf-Werum-Straße 1

21337 Lüneburg
	Norddeutsche Pflanzenzucht

Hans-Georg Lembke KG

Hohenlieth

24363 Holtsee
	FR. Strube Saatzucht

GmbH & Co. KG

Söllingen

Postfach 13 53

38358 Schöningen 

	W. von Borries-Eckendorf

GmbH & Co. KG

Hovedisser Straße 92
33818 Leopoldshöhe
	Nordkartoffel Zucht-

gesellschaft mbH

Bahnhofstraße 53

29574 Ebstorf
	Südwestdeutsche Saatzucht

GmbH & Co. KG

Im Rheinfeld 1 – 13

76437 Rastatt 

	Saatzucht Josef Breun 
GmbH & Co. KG
Amselweg 1

91074 Herzogenaurach
	Nordsaat Saatzucht-

gesellschaft mbH

Saatzucht Langenstein

Hauptstraße 1

38895 Böhnshausen
	Südzucker AG

Mannheim/Ochsenfurt

Marktbreiter Straße 74

97199 Ochsenfurt 

	Deutsche Saatveredelung AG

Weissenburger Straße 5

59557 Lippstadt
	Phytowelt Green

Technologies GmbH

Kölsumer Weg 33

41334 Nettetal
	Syngenta Seeds GmbH

Zum Knipkenbach 20

32107 Bad Salzuflen

	Dieckmann

GmbH & Co. KG

Domäne Mittelhof

34587 Felsberg 
	RAPS GbR

Saatzucht Lundsgaard

Streichmühler Straße 8 a

24977 Grundhof
	TraitGenetics GmbH

Am Schwabeplan 1 b

06466 Gatersleben

	GATC Biotech AG

Jakob-Stadler-Platz 7

78467 Konstanz
	
	


2. List of GENOPLANTE Members

2.1 Members of the GIS GENOPLANTE 2010

· ARVALIS – Institut du Végétal

· BIOGEMMA S.A.S (« BIOGEMMA »),

· SOFIPROTEOL

· CIRAD

· CNRS

· INRA

· IRD

· GENOPLANTE-VALOR SAS

2.2 Affiliates of the members of the GIS GENOPLANTE 2010

For BIOGEMMA: associates of BIOGEMMA and the groups that they represent, namely:

· For VILMORIN & Cie, all companies controlled directly or indirectly by Société Anonyme VILMORIN & Cie (below VILMORIN & Cie), i.e. all the companies in which VILMORIN & Cie owns directly ou indirectly at least 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting,

· For EURALIS SEMENCES (formerly EURALIS GENETIQUE), all the companies controlled directly or indirectly by Société Coopérative Agricole EURALIS COOP (below SCA EURALIS COOP), i.e. all the companies in which SCA EURALIS COOP owns directly or indirectly more than 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting.

· For UNIGRAINS and SOFIPROTEOL, all the companies of industrial transformation or industrial production in which one or the other of these financial establishments owns directly or indirectly 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting, except for all the companies with an activity of seed production or plant production.

· RAGT Génétique and all the companies controlled directly or indirectly by Société RAGT SA ( below RAGT), i.e. all the companies in which RAGT owns directly or indirectly more than 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting.

And all companies in which BIOGEMMA owns directly or indirectly at least 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting.

For ARVALIS – Institut du végétal (below ARVALIS): all the companies controlled directly or indirectly by ARVALIS, i.e. all the companies in which ARVALIS owns directly or indirectly more than 50 % plus one share or one part of social capital and/or 50 % plus one voice of the voting rights in general meeting.

For INRA, CIRAD, CNRS and IRD: all the companies controlled directly or indirectly by one of these institutes, i.e. all the companies in which the institute owns directly or indirectly at least 50 % plus one share or one part of social capital and/or 50 % plus one voice of voting rights in general meeting.

In specific situations of Joint Venture 50/50:

In the event of a positive decision of the Steering Committee of GENOPLANTE, Joint Venture will be an Affiliated Member.

The following companies who answer to a specific situation are also regarded as affiliated members:

For BIOGEMMA:

· Gene Shears (Canberra Australia), GEMSTAR and GIE Pois Nickerson-UCS, EURODUR, UNISIGMA

For SOFIPROTEOL:

· CETIOM, UNIP

3 INVEGEN Members

COMPANIES

Abengoa S.A.

Cotevisa, S.L.

Syngenta Seeds, S.A. 

Eurogenetic

Semillas Fito, S.A.

Sistemas Genómicos

Bio-Idén Carbohydrate Biotechnology, S.L.

Plantas de Navarra, S.A.

Grupo SOS

Zeta Seeds, S.L.

Grupo empresarial ENCE, S.A.

Ninsar Agrosciences

Timac Agro-Inabonos

Savia Biotech

ASSOCIATIONS

Asociación de Viveristas de Agrios AVASA

Confederación de Cooperativas Agrarias EspañolasCCAE

Fundación Ruralcaja

Cooperativa de Productores de Arroz, COPSEMAR S.C.L.

RESEARCH INSTITUTES

Universidad Politécnica de Madrid

CSIC (Spanish Research Council)
Instituto Tecnológico Agrario de Castilla y León (ITACyL)
Institut de la Recerca y Tecnologia Agroalimentaries IRTA

Instituto Valenciano de Investigación Agraria IVIA

4 FCT Members : None 
Annex 6 – Utilisation Agencies

[List here if needed the names, addresses, contact person names and details of the Utilisation Agencies]
GENOPLANTE-VALOR

523, Place des Terrasses

91034 Evry

France

Contact person: Edwige Pilard
Tel: +33 (0)1 69 47 54 00

Email: pilard@genoplante.com
GVS GmbH / Head of PIA (Plant Innovation Agency)
Kaufmannstraße 71-73

D-53115 Bonn

Germany

Contact person: Frank Wolter

Tel: +49 (0) 2289858163

Email: fwolter@bdp-online.de
INVEGEN

Asociación para el Fomento de la I+D Tecnológica en Genómica Vegetal

C/Lagasca 27 8º G.
28001 Madrid

Spain
Contact Person: Gonzaga Ruiz de Gauna

Tel: +34 627 42 83 73
Email: gruizgauna@invegen.org
FCT: 
Fundação para a Ciência e a Tecnologia
Av. D. Carlos I, 126
1249- 074 Lisboa
Portugal
Contact person: Catarina Resende
Tel: +351 21 3924456
Email: catarina.resende@fct.mctes.pt 
Annex 7 – List of Affiliates

[List here if needed the names, addresses, contact person names and details of the Affiliates]
Annex 8 – INVEGEN Letter

[Insert here, if Spanish Participants are involved, the signed letter by which INVEGEN engages to comply with the terms of the present Consortium Agreement] 

INVEGEN S. A. (hereinafter referred to as “INVEGEN”)

Asociación para el Fomento de la I+D Tecnológica en Genómica Vegetal

C/Lagasca 27 8º G.

28001 Madrid

Spain

Represented by: Gonzaga Ruiz de Gauna

Tel: +34 91 7885304

Email: gruizgauna@invegen.org
 - knowing the Consortium Agreement (“CA”) with options for Collaborative Research Projects of 2009 Call of the PLANT-KBBE Initiative and its whole contents including its annexes -
hereby acknowledges and ensures that,

it will fulfill all the obligations determined in the CA, that are or could be concerned by the involvement of INVEGEN as Associate (and thereby Party) in the CA. In particular but not limited to, INVEGEN is bound by the secrecy obligations determined in Articles 5, 8.2.1.6. and 8.2.2.1. of the CA. In this concern, INVEGEN commits itself to forward any kind of information received in the context of the CA to its members only where this is explicitely permitted under the CA and under appropriate secrecy obligations. 

Madrid, the [Month], [date], [2009]

 ______________________________________________





Invegen, José Pellicer (President)
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